The final criterion to be considered is the-gravity of the violation.
The district court in the Molichucky case at 490 F.Supp. 1041 stated at
page 1043 that the inspector had gone to respondent's mine for the purpose
of making a periodic safety and health inspection and that the sole pur-
pose of the attempted inspection was to check routinely for possible vio-
lations of the Act.  The court said that the inspector had no knowledge
of any specific violation at respondent's pit or mill.

If the inspector had had reason to believe that dangerous conditions
existed in respondent's pit or mill, he could have issued a withdrawal
order and could, if necessary, have sought an injunction to require
respondent to comply with the order.  Moreover, if the inspector there-
after found any serious violations when the inspector examined respon-
dent's pit and mill subsequent to respondent's losing its constitutional
challenge to warrantless searches, those alleged violations became the
subject of civil penalty proceedings, and if those violations are found
to merit large penalties, they will no doubt be assessed in future cases.

There is no evidence that respondent's constitutional challenge of
section 103(a) left any of respondent's employees exposed to dangerous
conditions while the constituional issues made their way through the
courts.  It would be just as speculative for me to assume that employees
were exposed to dangerous conditions as it would be for me to find that
they were not.  Therefore, as to the criterion of gravity, I find that
little weight should be given to that criterion in assessing a civil
penalty in this proceeding.  In view of the fact that a small operator
is involved and that the inspector was not exposed to any threat of
assault or verbal abuse,  I find that respondent should be assessed only
a nominal penalty of $50 for the exercise of a valid constitutional
right in challenging the warrantless search provisions of section 103(a)
of the Act.

WHEREFORE, for the reasons given above, it is ordered:

(A)  The motion for summary decision filed December 1, 1980, by
counsel for the Secretary of Labor is granted.

(B)  Within 30 days from the date of this decision, respondent
shall pay a civil penalty of $50.00 for the violation of section 103(a)
of the Act alleged in Citation No. 107809 dated April 12, 1978.

C,

Richard C. Steffey
Administrative Law Judge
(Phone: 703-756-6225)
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